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1 . WE HOPE THE EMBASSY CAN OVERCOME ANY SPANISH UNWILLING- 
NESS TO COOPERATE FURTHER IN THE COUNTERVAILING DUTY 
INVESTIGATION OF ZINC. WHILE WE RECOGNIZE THE HEAVY 
BURDEN THAT SUBSIDY/COUNTERVAIL INVESTIGATIONS SUCH AS THE 
CURRENT INVESTIGATION INTO ZINC CREATE FOR THE GOVERNMENTS 
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CONCERNED (REFTEL), WE BELIEVE STRONGLY THAT IT WILL BE 
IN THE BEST INTERESTS OF THE SPANISH TO COOPERATE WITH 
TREASURY'S INVESTIGATION. THE CONSTRAINTS OF THE 
COUNTERVAILING DUTY LAW ARE SUCH THAT IF NO REPLIES TO 
TREASURY'S INQUIRIES ARE FORTHCOMING THE PROBABILITY OF 
FINAL AFFIRMATIVE FINDINGS WILL BE ENHANCED AND THE COUNTER 
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VAILING DUTY RATES THEN IMPOSED ARE LIKELY TO BE HIGHER 
THAN IF THE SPANISH COOPERATE. (IN THE FOOTWEAR AND 
BOTTLED OLIVE CASES OF 1974 IN WHICH THE SPANISH PROVIDED 
DETAILED INFORMATION, THE FINAL COUNTERVAILING DUTY RATES 
WERE ABOUT 3 PCTIN THE VITAMIN K CASE, WHERE SUCH INFOR- 
MATION WAS NOT MADE AVAILABLE, THE RATE IMPOSED WAS 
10.5PCT.THE LIKELIHOOD OF HIGH COUNTERVAILING DUTY RATES 
POSE A SIGNIFICANT POTENTIAL PROBLEM FOR THE SPANISH; 

1. E., HIGH DUTIES WILL SERVE AS AN INCENTIVE TO OTHER U.S. 
INDUSTRIES TO BRING COUNTERVAILING CASES AGAINST SPAIN, 
WHEREAS THE LOWER DUTIES AROUND 3 SERVE AS MUCH LESS 
OF AN INCENTIVE TO DO SO. FYI: SPANISH PRODUCERS/EXPORT- 
ERS HAVE PROVIDED CERTAIN INFORMATION REQUESTED BY TREA- 
SURY. 

2. THE EMBASSY AND GOS SHOULD ALSO BE AWARE THAT SUITS 
ARE PENDING IN THE U.S. CUSTOMS COURT BY U.S. INDUSTRY 
WHICH, IF SUCCESSFUL WOULD REQUIRE TREASURY TO COUNTER- 
VAIL ALL INDIRECT TAX REBATES, NOT JUST AMOUNTS TREASURY 
FINDS TO BE OVER-REBATE. TO MAINTAIN ITS POSITION 

THAT IN THE ABSENCE OF OVER-REBATES, THERE IS NO 
SUBSIDY, TREASURY'S INVESTIATIONS OF INDIRECT TAXES MUST 
BE AS DETAILED AS POSSIBLE. 

3. THOUGH THE FINAL DETERMINATION IN THE ZINC CASE IS 
NOT DUE UNTIL JUNE 17, 1977, TREASURY MAY ACT SOONER 
BASED ON INFORMATION IT HAS RECEIVED THAT ARRANGEMENTS 
ARE BEING MADE FOR A SHIPMENT OF 55,000 TONS OF ZINC 
FROM SPAIN TO THE U.S. IN FEBRUARY. (TOTAL SPANISH ZINC 
EXPORTS TO U.S. IN 1976 HAVE BEEN ONLY 28,000 TONS). 
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SHOULD THIS REPORT BE CONFIRMED, TREASURY WOULD FRF, I. CONS- 
TRAINED TO COUNTERVAIL RAPIDLY SINCE IT WOULD APPEAR 
THAT THE SHIPMENT OF THE ZINC IS INTENDED TO ENTER 
BEFORE COUNTERVAILING DUTY CAN BE ASSESSED. 

4. IN VIEW OF THE LIKELIHOOD THAT COUNTERVAILING DUTY 
PROBLEMS BETWEEN THE US AND SPAIN WILL CONTINUE AND COULD 
WORSEN UNLESS THERE IS A NEW AND FULLER UNDERSTANDING ON 
BOTH SIDES OF THE LONG RANGE PROBLEMS INVOLVED, THE 
EMBASSY SHOULD INFORM APPROPRIATE GOS OFFICIALS THAT IF 
THEY AGREE DISCUSSIONS WOULD BE HELPFUL, WE ARE WILLING TO 
SEND TREASURY DEPUTY ASSISTANT SECRETARY PETER SUCHMAN 
TO MADRID FOR DISCUSSIONS WITH SPANISH OFFICIALS 
CONCERNED WITH COUNTER VIALING DUTUIES. SUCHMAN WILL BE 
AVAILABLE TO COME TO MADRID EITHER THE WEEK OF JANUARY 

17 OR THE WEEK OF JANUARY 24. 

5. IF SPANIARDS DESIRE, WE COULD AGREE TO DESIGNATE 
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SUCHMAN'S TALKS A QUOTE FORMALUNQUOTE MEETING OF THE 
JOINT ECONOMIC COMMITTEE. ALTERNATIVELY THE TALKS COULD BE 
A PRELIMINARY MEETING UNDER THE AEGIS OF THE COMMITTEE IN 
THE PATTERN OF DR. GANLEY'S MEETING WITH SPANISH SCIENCE 
AND TECHNOLOGY OFFICIALS IN OCTOBER. THESE TALKS WOULD NOT 
PRECLUDE COUNTERVAILING DUTIES FROM BEING AN AGENDA ITEM 
IN THE JOINT ECONOMIC COMMITTEE MEETING AND THEY MIGHT 
CLEAR UP SOME MISUNDERSTANDINGS PRIOR TO THAT MEETING. 

6. IN THE NOTE VERBAL REPORTED IN REFTEL, THE GOS CONVEYED 
ITS RESPONSE TO THE REQUEST FOR INFORMATION IN THE ZINC 
CASE AND ITS CRITICISMS F US COUNTERVAILING DUTY 
EGISLATION. BASED UPON LATEST EMBASSY CONSULTATIONS 
WITH DEPARTMENT, EMBASSY SHOULD CONVEY THE FOLLOWING 
POINTS TO GOS WHEN MAKING OFFER OF SUCHMAN VISIT: 

A) NOTHING IN GATT ARTICLE XVI OR VI PERMITS OVER- 
REBATE OF DOMESTICALLY-IMPOSED INDIRECT TAXES, WHETHER 
TURNOVER OR OTHER TYPE UPON EXPORT. 
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B ) THE ONLY BASIS UPON WHICH JUDGMENT CAN BE MADE AS 

TO WHETHER REBATE ON EXPORT IS EQUAL TO DOMESTIC INCIDENCE 
OF TAX IS BY ANALYSIS OF DIRECT INPUTS IN PRODUCTION 
PROCESS, ANALYSIS WHICH CAN ONLY BE MADE ACCURATELY WITH 
COOPERATION OF GOVERNMENT AND INDUSTRY CONCERNED. THIS IS 
WHY INFORMATION WAS REQUESTED FROM GOS. 

C) PAST TREASURY ANALYSIS HAS FOUND OVER-REBATE IN 
CASE OF SPANISH FOOTWEAR AND OLIVE EXPORTS ESPECIALLY 
BECAUSE OF INCLUSION OF TURNOVER TAXES ON INDIRECT FACTOR 
INPUTS SUCH AS ELECTRICITY TAXES, STAMP TAXES, FUEL TAXES, 

ETC., IN SPANISH CALCULATIONS. 

D) PLEASE MAKE CLEAR THAT WE CANNOT ACCEPT 

ANY ASSERTION OR INFERENCE THAT TREASURYDETERMIN ATION S ARE 
NOT FAIR AND IMPARTIAL. US COUNTERVAILING DUTY ACTIONS 
IN PAST HAVE BEEN AND IN FUTURE WILL BE FULLY CONSISTENT 
WITH OUR INTERNATIONAL OBLIGATIONS AND WITH DATA AVAILABLE 
TO TREASURY. EVERY EFFORT IS MADE TO VERIFY THE DATA ON 
WHICH FINAL DETERMINATIONS ARE MADE. SINCE PASSAGE OF 
TRADE ACT OF L974, THE US HAS MADE NEGATIVE COUNTERVAILING 
DUTY DETERMINATION IN 12 CASES, HAS GRANTED WAIVERS IN 10 
CASES AND HAS IMPOSED DUTIES IN 8. 

E) DISC IS IRRELEVANT IN DISCUSSING APPLICATION OF US 
COUNTERVAILING DUTY LAW TO SPANISH EXPORTS IN ANY PARTICULAR 
CASE. WE ARE PREPARED TO DISCUSS THE GATT PANEL FINDINGS 

ON THE TAX PRACTICES OF THE US, FRANCE, BELGIUM AND THE 
NETHERLANDS AND OTHERS WITHIN THE GATT AS WE STATED AT 
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THE TWO GATT MEETINGS SUBSEQUENT TO THE PANEL FINDINGS AND 
WE LOOK FORWARD TO HEARING THE VIEWS OF THE GOS WHEN A 
FULLER DISCUSSION IS POSSIBLE AFTER STUDYING THOSE FINDINGS. 

KISSINGER 
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